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In the Court of Appeals of the District of Columbia. 


Lindley E. Sinclair, Plaintiff in Error, 

vs. 

The District of Columbia. 


1 In the Police Court of the District of Columbia, March Term, 

1902. 

219,243. Information for Violation 
of Law for Prevention of Smoke. 

« 

Be it remembered that in the police court of the District of Co¬ 
lumbia, at the city of Washington, in the said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

2 In the Police Court of the District of Columbia, March Term, 

A. D. 1902. 

The District of Columbia, ss : 

Andrew B. Duvall, Esq., city solicitor for the District of Columbia, 
by James L. Pugh, Jr., Esq., assistant city solicitor for the District 
of Columbia, who for the said District prosecutes in this behalf in 
his proper person, comes here into court and causes the court to* be 
informed , and complains that Lindley E. Sinclair, late of the District 
of Columbia aforesaid, on the 25th day of February, in the year 
A. D. nineteen hundred and two, in the District of Columbia afore¬ 
said and in the cit}^ of Washington, being then and there the occu¬ 
pant of a certain building, to wit, the building situated at the 
premises of the United States Electric Lighting Company, in square 
numbered two hundred and fifty-nine (259), in tl;ie city aforesaid, in 
the District aforesaid, to which said building there is attached a 
smokestack and chimney used in connection with a certain station¬ 
ary engine, steam boiler, and furnace in said building, the said 
Lindley E. Sinclair, as such occupant, did then and there unlawfully 
cause, permit, and allow the emission into the open air from the 
said smokestack and chimney, situated as aforesaid, certain thick 
and dense black and gra}^ smoke, which was then and there a public 
nuisance, contrary to and in violation of an act of Congress for the 
prevention of smoke in the District of Columbia, and for other pur¬ 
poses, approved February 2,1899, and constituting a law of the Dis¬ 
trict of Columbia. 
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Second count. 

Andrew B. Duvall, Esq., city solicitor for the District of Columbia, 
by Janies L. Pugh, Jr., Esq., assistant city solicitor for the District 
of Columbia, who for the said District prosecutes in this behalf in 
his proper person, comes here into court and causes the court to be 
further informed and complains that Bindley E. Sinclair, late of 
the District of Columbia aforesaid, on the 25th day of February, in 
the year A. D. nineteen hundred and two, in the District of Co¬ 
lumbia aforesaid and in the city of Washington, being then and 
there the agent of a certain building, to wit, the building situated at 
the premises of the United States Electric Lighting Company, in 
square numbered two hundred and fifty-nine (259), in the city afore¬ 
said, in the District aforesaid, to which said building there is at¬ 
tached a smokestack and chimney used in connection with a certain 
stationary engine, steam boiler, and furnace in said building, the 
said Lindle}^ E. Sinclair, as such agent, did then and there unlaw¬ 
fully cause, permit, and allow the emission into the open air from 
the said smokestack and chimney, situated as aforesaid, certain thick 
and dense black and gray smoke, which was then and there a public 
nuisance, contrary to and in violation of an act of Congress for the 
prevention of smoke in the District of Columbia, and for other pur¬ 
poses, approved February 2,1899, and constituting a law of the Dis¬ 
trict of Columbia. 

ANDREW B. DUVALL, Esq., 

Oity Solicitor for the District of Columbia, 
By JAMES L. PUGH, Jr., 

Assistant City Solicitor for the District of Columbia. 

Personally appeared R. L. Jjynch this 1st day of April, A. D. 
1902, and made oath before me that the facts set forth in the fore¬ 
going information are true, and those stated upon information re¬ 
ceived he believes to be true. 

[Seal Police Court of District of Columbia.] 

JOSEPH HARPER, 

Deputy Clerk of the Police Court 

for the District of Columbia. 

3 United States of America, ss : 

The President of the United States to the Honorable Charles F. 

Scott, judge of the police court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said police court, before 
you, between The District of Columbia, plaintiff, and Bindley E. 
Sinclair, defendant, a manifest error hath happened, to the great dam¬ 
age of the said defendant, as by his complaint appears, we, being will¬ 
ing that error, if any hath been, should be duly corrected and 
full and speedy justice done to the parties aforesaid in this behalf. 
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do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning, the same, to the 
Court of Appeals of the District of Columbia, together with this writ, 
so that you have the same in the said Court of Appeals, at Wash¬ 
ington, within 15 days from the date hereof, that, the record 
and proceedings aforesaid being inspected, the said Court of Appeals 
may cause further to be done therein to correct that error what 
of right and according to the laws and customs of the United States 
should be done. 

Witnessthe HonorableE-ichard H. Alvey, 
Seal Court of Appeals, Chief Justice of the said Court of Appeals, 

District of Columbia, the 25 th day of April, in the year of our Lord 

one thousand nine hundred and two. 

EGBERT WILLETT, 

: Glerk of the Court of Appeals of the District of Columbia. 

Allowed bv— 

SETH SHEPARD, 

Associate Justice of the Court of Appeals 

of the District of Columbia. 

4 In the Police Court of the District of Columbia, March Term, 

1902. 

District of Columbia | 219,243. Information for Violation of 

Linblby E Sinclair. 1 Prevention of Smoke. 

Defendant arraigned April 1st, 1902; plea, not guilty; jury trial 
demanded. 

April 4.—Verdict, guilty. 

April 17.—Judgment, guilty; sentence, to pay a fine of fifty dol¬ 
lars and in default to be committed to the workhouse for the term 
of ninety days; motion to quash information; motion argued and 
overruled. 

Exceptions taken to rulings of court on matters of law and notice 
given by defendant in open court at, the time of several rulings, of 
his intention to apply to a justice of the Court of Appeals, D. C., for 
a writ of error. 

April 5.—Motion for a new trial filed; motion overruled. 

April 5.—Bill of exception filed; stipulation of counsel filed ex¬ 
tending time for presentation and settlement of bills of exception. 

April 17.—Appeal noted; bills of exceptions settled and signed. 
Thereupon further proceedings stayed for ten days. 

Ap’l 18.—Recognizance in the sum of $100 entered into on writ of 
error to Court of Appeals, D. C., upon the condition that in the event 
of the denial of the application for a writ of error the defendant 
will, within five da 3 ^s next after the expiration of ten days, appear 
in police court and abide by and perform its judgment, and that in 
the event of the granting of such writ of error the defendant will 
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appear in the Court of Appeals of the District of Columbia and Rbide 
by and perform its judgment in the premises. 

George H. Harries, surety. 

April 25.—Writ of error received from Court of Appeals. 

April 9th, 1902. 

I hereby certify under the seal of this court that the foregoing is 
a true copy of the record of the proceedings had in the police court 
in the above-entitled case. 

JOSEPH HARPER, 

Dep. Clerk Police Court, Dist. of Columbia. 

5 In the Police Court of the District of Columbia. 


District of Columbia 
vs. 

Lindley E. Sinclair. 


No. 219,243. 


Motion for New Trial. 

Now comes the defendant in the above-entitled cause and moves 
the court to set aside the verdict of the jury rendered therein and 
to grant a new trial for the following reasons: 

1. Because the act of Congress under which the defendant was 
proceeded against is unconstitutional. 

2. Because the verdict is contrary to the evidence. 

3. Because the verdict is contrary to law. 

4. Because of errors of law committed by the presiding justice at 
the trial. 

C. C. COLE, 

J. J. DARLINGTON, 
Attorneys for Defendant. 

Notice. 

The above motion will be called to the attention of the police 
court of the District of Columbia, Mr. Justice Scott presiding, on 
Tuesday, the 8th day of April, A. D. 1902, at 10.30 o’clock a. in., or 
as soon thereafter as counsel can be heard. 

C. C. COLE, 

J. J. DARLINGTON, 
Attorneys for Defendant. 

6 In the Police Court of the District of Columbia. 


District of Columbia 
vs. 

Lindley E. Sinclair. 

District of Columbia 
vs. 

Lindley E. Sinclair. 


No. 218,083. 


No. 219,243. 


It is, this third day of April, 1902, stipulated and agreed that the 
bills of exceptions in the above-entitled cases may be presented to 
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the court for settlement and signature on the eighth day of April, 
1902. 

E. H: THOMAS, 

JAMES L. PUGH, Jr., 

Counsel for Qovevmient. 

C. C. COLE, 

W. a SULLIVAN, 

Counsel for Defence, 

7 In the Supreme Court of the District of Columbia. 

District of Columbia 
vs, 

Lindley E. Sinclair. 

Bill of Exceptions. 

Be it remembered that before the jury was empannelled to try the 
issues in this cause, and before pleading to the information, with 
leave of the court first obtained for that purpose, the defendant, 
Lindley E. Sinclair, on the first day of April, A. D. 1902, moved 
the court to quash the information against him in the above-entitled 
cause, and each count thereof, on the following grounds: 

1. That the said law is unconstitutional and void. 

2. That the description of the place where it is charged the al¬ 
leged law was violated, and the locality of the smokestack, chim¬ 
neys, engines, and boilers which it is charged were used in causing 
the emission of the smoke complained of is not sufficiently specific 
in either count. 

3. In the first count there is no allegation that the defendant, as 
an occupant, had any authority or control over the machiner}'-, or 
that he unlawfully permitted smoke to be emitted. 

4. In the second count there is no allegation that the alleged 
agency of the defendant was of such a character as to give him any 
authority over the operation of the machinery or the power to select 

the kind of fuel to be used. 

8 5. The second count charges the defendant as the agent of 
a building, which is an impossibility. 

But the court overruled the said motion to quash, and the defend¬ 
ant excepted to its judgment in that behalf, and thereupon the de¬ 
fendant pleaded “ not guilty.” . 

Be it further remembered that at the trial of this case, begun 
thereafter on the first day of April, A. D. 1902, before Charles F, 
Scott, Esquire, one of the j udges of the police court, and a jury em¬ 
pannelled and sworn to try the issues of said cause, the District of 
Columbia, to maintain the issues upon its part joined in said cause, 
produced as a witness on its behalf E-. L. Lyn'ch, who testified that 
he is one of the inspectors of the health department deta:iled in ref¬ 
erence to these smoke cases; that on the 25th day of February, 1902, 
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from about 9.30 to about 11.30 a. m., be observed the smokestack 
on the power-house of the United States Electric Lighting Company, 
in square No. 259, on the north side of 13J street N. W., between 
13J and 14th streets, from the roof of the District building, and that 
dense black and gray smoke issued from the smokestack from 9.58 
to 10.12; from 10.28 to 10.32; from 10.54 to 11.05; from 11.19 to 
11.29; that he has visited the plant several times; that he visited it 
about 18 months ago, and had an interview with the defendant, and 
that the object of witness’s visit was to'find out who had supervision 
over the several power-houses of the Washington Traction and Elec¬ 
tric CompanjL Thereupon counsel for the defendant objected on 
the grounds that it was too far removed from the date of the alleged 
offence charged in the information, and that you cannot estab- 

9 lish the agency of a man solely b}^ his admission of the fact, 
counsel for the District of Columbia having stated that the 

offer was to show an admission by the defendant made to the wit¬ 
ness that he was the responsible party for that plant, for the pur¬ 
pose of showing both his agency and his control both as occupant 
and agent. Said objection was thereupon overruled; to which ruling 
of the court the defendant then and there noted an exception, which 
was duly allowed. Thereupon the witness further testified that he 
had informed defendant that he had been detailed to aid in the en¬ 
forcement of the smoke law, and asked what steps had been taken 
to abate the smoke nuisance at the various power-houses. Defendant 
informed witness that he was superintendent of and had supervision 
over the power-houses of the company, the B Street power-houses 
included with the others; that the company contemplated abandon¬ 
ing several of their power plants and enlarging the one at B street, 
so as to make a central power plant of it, and that when such im¬ 
provements had been made there would probably be no trouble 
from dense black smoke; and that witness visited the office again 
6 months later and had another conversation with the defendant. 

The witness was thereupon asked the following question: “ “What 
conversation did you have with him then ? ” to which question the 
defendant then and there objected on the same grounds as before; 
which objection was thereupon overruled, and to which ruling of 
the court the defendant then and there excepted. 

• The witness thereupon answered the question by stating that the 
defendant then told him they were negotiating for the appli- 

10 cation of some smoke-preventing device to their power-houses, 
to some of them, and that when they got them in working 

order he expected that they would prevent • the emission of dense 
black smoke; that witness then informed the defendant that if 
something was not immediately done prosecutions would be insti¬ 
tuted. 

The witness further testified that he had been through the power¬ 
house ; that the smokestack was connected with stationary engines, 
steam boilers, and furnaces; witness thinks there were 8 stationary 
engines and 13 steam boilers, and that the smokestack was so con¬ 
nected on Feb’y 25th, 1902; that the power-house is on the north 
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side of B street, between 13J and 14th streets; that it contains, among 
other things, electrical machines in the southern portion and furr 
nace-rooms in the northern portion; that on the north west corner of 
the power-house there is a little alleyway, through which coal carts 
drive and dump coal in front of the furnace-room; that the northern 
wall of the alleyway is formed by a building which bears the num¬ 
ber “ 213; ” that there is a wing adjoining the furnace-room, the wall 
of which forms the rear wall of the building No. 213, in which wall, 
at the back of 213, there used to be a door, which has been bricked 
up, but in that last partition, one brick thick, there is a hole, through 
which you can see directly into 213, and that this wing runs north 
and south; that there is a steani pipe coming out of the furnace-room 
going into this wing; that beyond 213 there is a building whose north 
wall bears a sign “Office of the United States Electric Lighting 
Company, 2^3 14th street N. W.; ” that this is a very 

11 conspicuous sign, on the north wall of the building—on the 
north wall of the plant; that witness does not know whether 

there is any number on the south wall of the plant; that he did not 
see any number on the south wall at all; that the first number 
going north on 14th street from the southern corner of the plant is 
213; that the alleyway runs east and west; begins on 14th street; 
only runs back a short distance—about the length of 213—until it 
strikes that rear wall; that it does not go through the block ; that 
the rear wall is part of the eastern boundary of the alley; that there 
is a door there, so that you can go from this alley right into this wing, 
or can turn and go north into 213, from which door you can go into; 
the plant, not where the furnaces are, but you go into the furnace- 
room south from the alley ; that there is a wall running from the 
furnace-room across and forming the end of the alley, and also 
forming the rear wall of 213;, that beyond that wall, or in the room, 
there is a big pipe going out of the furnace-room, which enters 213 
through its south wall; that the plant comprises the larger part of 
the square; that witness does not remember just what is next to it 
on the north; that it extends on B street from 13J to 14th; that 
witness thinks the brick wall on the east line extends north through¬ 
out the length of the building fronting on 14th street—that is, par¬ 
allel with 14th street—and extends past 213. 

Upon cross-examination witness stated that he writes the date of his 
observations, at the time he makes them, in a little memorandum 
book, to which he referred ; that he went on the roof of the 

12 District building for the purpose of observing this smoke; 
that it did not attract witness’ attention, except tha,t he went 

for the purpose of looking for it; that he was not walking along 
casually in the streets and observed it; that he saw dense black and 
gray smoke emitting from the tall iron stack, which extends up quite 
a distance in the air; that there is a smaller stack or brick chimney 
on the eastern portion of the building, quite a distance from the 
large smokestack, as far as across court-room or more; that witness 
saw no smoke coming from the brick chimney; that he did not look 
into the matter to see whether the stack and chimney were connected 
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or not, and he could not see ; that he was smoke inspector 18 months 
ago, when he first saw and talked with defendant; that he had prob¬ 
ably seen dense black and gray smoke coming from the smokestack 
before he went to see defendant; that he has seen it a number of 
times, both before and since Feb’y 25th, but does not know 
whether he had been detailed to observe the smoke before he ever 
saw it; that the both times he called to see defendant he saw him in 
building 213 ; that his office at that time was in the front room of 
213, and there is where he saw him; that there is a blind alley or 
space between building 213 and the power-house proper; that he 
does not think building 213 and power-house are under the same 
roof; that he does not consider them separate buildings, because 
there is a wall running directly from the furnace-room, which forms 
the rear wall of that part of the plant known as 213, through which 
wall a door used to open, but has since been closed by putting bricks 
up, and that there is a hole through this line of bricks, 

13 through which you can look from the other side of the wall 
into 213, though witness does not think you can pass through 

213 into the power-blouse without going outdoors; that 213 has a 
wall in common with the plant; that there is no smokestack, nor 
chimne 3 ^,nor steam engine, nor boiler in the building No. 213; that 
the conspicuous sign is on the northern wall of a building extend¬ 
ing north and south and facing 14th street, north of 213; that this 
building extending north and south and facing 14th street bears 
several numbers; that that part of the plant containing the power¬ 
house is south of 213; that on the first floor, in the rear part of 
213, there is machinery; that it looked as though it might have 
been used as a repair shop or a storage-room back there; that wit¬ 
ness has been in where the furnaces, boilers, and engines are several 
times, and he does not remember when he was firsts there, as much 
as a year ago, but that he was there Feb. 25 and March 10th, this 
year; that when he was there on the last few occasions he saw that 
smoke-consumers had been put up, and that there has been a change 
for the better from what it was when he first observed it. 

Thereupon the witness was asked the following question: “ In 
your investigation of this smoke question—^you have been investi¬ 
gating it more or less, I suppose—have you investigated any of the 
questions of smoke-consumers ? ” to which question counsel for the 
District of Columbia then and there objected, on the grounds that 
there has been no inquiry made of this witness on direct examina¬ 
tion about any smoke-consumers, and that the evidence is 

14 irrelevant and immaterial and misleading, and that the ele¬ 
ment of intent does not necessarily enter into the question ;> 

which objection was thereupon sustained by the court;. to which 
ruling the defendant then and there noted an exception, which was 
duly allowed. 

Upon further cross-examinatfori the witness testified that there is 
a door opening from the alley into a room in the back part of build¬ 
ing No. 213; that witness did not enter the building through this 
door; that witness docs not' know whether there is a communicating 
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door between tlie room into which the doorfrom the alley opens and 
the offices in the building No. 213, as he did not go through ; that 
this room which you can enter from the alley contains machinery, 
perhaps a lathe and some tools, but not dynamos nor switch-boards; 
that witness went there on two or three different occasions and never ‘ 
saw this door closed; that witness knows of no way to get from the 
room in building No. 213, containing the machinery, into the power¬ 
house proper, except by going outdoors into the alley; that No. 213 
formerly communicated with the room where the dynamos are, but 
the door has since been bricked up; that if you are small enough to 
crawl through the hole in the wall you could go from this room in 
213 into the place where the dynamos are without going outdoors, 
but this is not a door made for people to go in and out of, but is a 
good-size hole; that nothing goes through that opening. 

Upon redirect examination the witness testified that the iron stack 
is connected with the steam boilers and furnaces; that you 

15 see it rising right from the top of the building; that the 
smoke comes out of that; that there is a doorway from the 

alley leading into the furnace-room ; that witness only noticed one 
door; that across the alleyway is the wall connected with the build¬ 
ing, No. 213, and there is a door in that wall. Upon recross-exam¬ 
ination the witness testified that he had seen coal fired into the 
furnace by hand, followed by an emission of dense black smoke 
from the chimney in a very few minutes after firing; that he did 
not trace up the direct connection between the furnace, continuing 
on up to the tip of the stack; that witness’ statement that the stack 
is connected with the engine or furnaces is an inference drawn from 
the facts that there are furnaces and fires there, out of which smoke 
emits, and that he. has seen smoke emitting from that stack imme¬ 
diately after the firing of this coal, but he had not run a line from 
the top of the stack into the furnace to see whether there is a direct_ 
connection. In answer to a question put by one of the jurors the" 
witness stated that the alley is a private alley—a blind alley; that 
it affords access to the furnace-room; that you cannot drive all the 
way through it: that there are gates in the front of it which are 
closed at times; that it affords access to the teams carrying coal 
back to the furnace-room, and that he saw coal delivered tp the. 
furnace-rooms from the wagons. Upon further recross-examina- 
tion the witness testified that there is no indication of its being 
a public alley; that the alley has no exit; that it is a private 
alley ; that there are gates which close the alley from the public ; 
that such a condition of affairs could not exist in a pub- 

16 lie alley; that it opens into a public street; that the* only 
reason witness says it is a private alley and not a public one 

is because there is a gate there, and that witness never saw the ga.tes 
closed. Upon re-redirect examination the witness testified that there 
w’ere two gates to this alley; that there was a brick wall from the 
walls on each side of the alley, partly closing it; that the gates are 
attached to those brick walls, and that there is no exit in the back. 

2—1219a 
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Thereupon, further to maintain the issues upon its part joined, 
the District of Columbia produced as a witness upon its behalf one 
Walter C. Allen, who testified that he was acquainted with the 
premises of the United States Electric Lighting Company at 14th 
and B streets; that he was the electrical engineer of the District of 
Columbia; that he was acquainted with the defendant and has had 
a great many conversations with him. 

Thereupon the witness was asked the following question: What 
was the purpose of the conversation Mr. Sinclair had with you on 
those subjects on his part? Whorh did he represent? Mr. Cole: I 
object to who he represented. You cannot prove who a man repre¬ 
sents by his own declaration. Mr. Thomas: We cannot prove it as 
against the principal, but we can prove his own declaration as 
against himself, I submit. Mr. Cole : I do not object to your prov¬ 
ing anything that Mr. Sinclair said about producing'this smoke, be¬ 
cause he is charged with producing it, and anything he said 
himself about producing it is all right, but when you attempt ; 
to get in declarations of Mr. Sinclair about anything | 

17 else, I object to. it because it is immaterial and improper 
here. Mr. Thomas : I submit it is perfectly material to show 

by Mr. Allen in what capacity Mr. Sinclair was treating with him, 
so far and so long as it refers to his control over the premises men¬ 
tioned. The Court : As set forth in the information ? Mr. Thomas : 
As set forth in the information, the information charging, first, that 
he is an occupant of those premises, and, secondly, that he was the 
agent in control of the building. The Court : That is the light in 
which you ask the question ? Mr. Thomas : Yes, sir. The Court: 
The question may be answered. Mr. Cole : I object on another 
ground, because he asks him in what capacity. That was not the 
language of the question, but that is what Mr. Thomas says in ar¬ 
guing in favor of it. He saj^s he has the right to ask him in what 
capacity Mr. Sinclair treated with him. That is an inference on 
his part. If he is going to answer anything about it, he must an¬ 
swer only what Mr. Sinclair said to him. We cannot take any of 
Mr. Allen’s inferences about that. They might be right or wrongs 
We are entitled to the inferences the jury may draw, not the infer- 
•ence^that Mr. Allen may draw. Your honor has ruled that it is 
competent for him to testify as to what Mr. Sinclair said, but I want 
him confined to what Sinclair said, not to any inference he may have 
drawn as to the capacity in which he was treating with Sinclair. 

Mr. Thomas : Yon do not obj ect to Mr. Allen stating- Mr. Cole : 

I object, but the court has overruled my objection, and I take an excep- 
' tion, and it is not material if I do object. The Court : I do not 

18 overrule your objection in this particular. I think you are 
right in that. He should state what he said. Mr. Cole : 

Yes ; what he said, and not the capacity in which he understood he 
was dealing. Mr. Thomas : I am not trying to produce any in¬ 
ferences. I was ouly about to ask the Judge whether he objected to 
Mr. Allen’s stating the conversation that occurred between Sinclair 
and himself—^that is, what they both said. Mr. Cole : 0, no; what 
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they both said is all right* Your honor understaiida that I take 
an exception to letting it stay in at all. The- Court : To the gen-" 
eral statement; yes. Q. (By Mr. Thomas :) When did you have the 
last conversation with Mr. Sinclair, if you can recall about the tinie? 
A. My last conversation with Mr. Sinclair was Saturday of last 
week. Mr. Cole: I object to any conversation at any time subset 
quent to the date in the information. Witness further testified that 
he has had a great many conversations, almost daily, with the du^ 
fendant in the last three Or four years, in the defendant’s office at 
213 14th St., in the power plant at 14th and B streets^ sometimes in 
the engine-room and in the boiler-room, almost any part of the 
premises, in witness’ office in the District building, on the street; the 
conversations were about, work relating to public arc lighting of 
the streets and other matters relative to^ work in the streets 
by the United States Electric Lighting Company;; that de<^ 
fendant refused to do certain work which they wished to havej 
him do; witness cannot detail any particular subjects aboui 
which he had conversations with the defendant prior to February 
25, because he has had so manv in the course of ex- 

19 ecution of contracts for public arc lighting of the streets 
between the United States Electric Lighting Company and 

the District, in relation to the condition of the conduits of the com'^ 
pany and its cables in the street for furnishing power to the street 
car lines, and that those conduits are generally located in the side^ 
walk or the roadway of the public streets* Thereupon the witness 
was asked the following question: Q. Broadly speakings how many 
miles of them (conduits) have been put in by the electric lighting 
companj^ ? A. About seventy-five. Mr. Cole ; I do not know that 
that is material, your honor, how many they have put in. It is 
admitted they put in some. He says he talked to Sinclair about it. 
I do not object to that. There cannot be any possible objection to 
that, but I do not see how it is material. Mr. Thomas : It is to 
show the magnitude of the thing the man was talking about, that 
is all. Mr. Cole : I do not see that we are concerned with the mag¬ 
nitude of it. We are concerned with the fact that he talked there 
about the business of the company; that is all. The Court : I 
think the question may be answered, if it goes to show the agency* 
Q. What did you say, Mr. Allen,.in reference to that? A. I may an¬ 
swer the question in that way, if your honor pleases ? The Court : 
You may answer the question. Mr. Cole : We note an except 
tion, your honor. A. About seventy-five. Witness further tes¬ 
tified that he had had conversations with the defendant about 
testing the method of connection that the United States Elec¬ 
tric Lighting Compan}^ had made between the water mains 
of the District and the switch-board in the plant at 

20 14th and B streets. The witness was thereupon asked the, 
following question: Q. What connections were those and* 

how was the water used there? Mr. Cole: I object to going into 
all this matter. I do not see what it has to do with the case. I do 
not see what the detail of the electric lighting company tapping 
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water mains and all that has to do with the case. Mr. Thomas : It 
is very plain that you cannot run an engine unless you have water 
in the boiler. I am not an engineer and I know very little about 
it, but that is the object of the question, and the expectation is that 
the witness will say that the water referred to was the furnishing of 
Potomac water into the boilers of this company for which these fires 
were made; that is, in order to generate the steam necessary'to run 
these engines. Mr. Cole : I object to it. I do not think it has any¬ 
thing to do with the case. The Court : The question may be an¬ 
swered. Mr. Cole: I note an exception. Witness further stated 
that he did not intend to testify to how the water was used ; that he 
intended to testif}^ that the defendant made certain electrical con- . 
nections to water mains which were inside of the building; that the 
power that furnishes the light for the arc lamps that light the streets 
is derived from the building at the corner of 14th and B streets; 
that the portion of the power that moves the surface cars on the 
9th Street line is derived from the same building; that witness is 
acquainted with the signatures which frequently come to him in 
letters addressed to him and to the Commissioners in the 

21 ordinary course of his official duties, purporting to be sig¬ 
natures of the defendant, and he identifies the defendant’s ' 

signature on letters which were offered in evidence; to the introduc¬ 
tion of which letters counsel for the defendant then and there ob¬ 
jected on the ground that the subject-matter of the letters have no 
relevancy to this case; which objection was overruled by the court; 
to the rulings of the court as above set forth the said exceptions by 
the defendant were duly allowed. 

The said letters were thereupon read in evidence before the jury 
as follows; 

Office of Potomac Electric Power Company, United States Electric 
Lighting Company, No. 213 14th street northwest, Washington, 

D. C. ■ 

Washington, D. C., January 4,1902. 
Capt. Harding, District building, city. 

Dear Sir : Enclosed please find the two water bills for the water 
used for boiler feed purposes at the United States Electric Lighting 
Company’s power-house, 14th & “ B ” streets, N. W. 

We think they are excessive as the estimate is based on what is 
our heaviest month in the year. 

Our total output for the last three months is as follows: 

October, 1901. 859,958 kw. 

November, 1901. 970,271 kw. 

December, 1901. 1,191,941 kw. 

22 If a correction can be .made in these bills in accordance 
with our kw. output we will be perfectly satisfied, and we 

think it will be perfectly fair. 

We do not use any of this water for any other purpose than boiler 
feed. 
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I have already spoken to Mr. McFarland about this matter and 
he seemed’to think that the above is perfectly fair. He suggested 
that I send it to you for adjustment. Hoping you will give it 
prompt attention, I reinain, 

Yours very truly, L. E. SINCLAIR, 

General Superintendent 

S. M. 

Office of Potomac Electric Power Company, United States Electric 
Lighting Companv, No. 213 14th street northwest, Washington, 

D. C. 

Washington, D. C., January 15,1902. 
Mr. Chester Harding, ass’t to Engineer Commissioner, District 
building. 

Dear Sir: Yours of the 15th inst., in regard to water meters just 
received. Your inspector was here a day or two ago and took a 
statement of our meter and promised to return to take another read¬ 
ing on Thursday, 16th inst., as we wished at that time to dis- 

23 continue the use of the water from the city mains and use 
the water from the river through our new conduit line. 

I also wish to call your attention to the fact that our electrical 
output is almost as large in January as in the month, of December. 

It has not always been our fault that the meters have been out 
of service for such a long time as we have alwa 3 ’'s returned them to 
their places as soon as the pumping station notified us that they 
were ready. 

I think the fairest way to settle this would be to give us a 20 % 
discount for November over December and 20 % on October over 
the month of November. - 

Hoping you will see this in the same light I do, I remain. 

Yours very truly, L. E. SINCLAIR, 

General Superintendent 

S. M. 

Office of Potomac Electric Power Company, United States Electric 
Lighting Company, No. 213 14th street northwest, Washington, 

D. C. 

Washington, D. C., January 20,1902. 

Capt. Chester Harding, ass’t to Engineer Commissioner, District 
building. 

24 Dear Sir: One of the inspectors from the water depart¬ 
ment was here this morning to cut off the water in the street 

from the plant of the U. S. Electric Lighting Company. 

I did not mean in my letter of the 15th inst., when I said we were 
going to discontinue the use of the water after the 16th inst., that 
we wanted the water cut off in the street but instead meant to have 
the water up to our valves on the inside of the building which are on 
the building side of the meters so in case of any accident to our 
supply we could immediately get water from the city mains. 
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We, therefore, would be obliged if you would give instructions so 
that the water can be left into the building so that we can use at a 
moment’s notice. 

We, of course, will settle from time to time for anything that the 
meters may register. I remain. 

Yours respectfully, L. E. SINCLAIR, 

General Superintendent. 

S. M. 

Office of Potomac Electric Power Company, United States Electric 
Lighting Company, No. 213 14th street northwest, Washington, 
D. C. 

Washington, D. C., February 5,1902. 

25 Captain Chester Harding, District building, city. 

Dear Sir : Please find below a statement of the coal consump¬ 
tion at the plant of the United States Electric Lighting Company 
for the months of October, November and December 1901, and 
Januar}^ 1902: 

October 1901,.... 1,783 tons 1095 lbs. 

November 1901. ....2,038 “ 1859 “ 

December 1901. 2,449 “ 707 “ 

January 1902. 2,456 “ 1721 “ 

Very respectfully, L. E. SINCLAIR, 

General Superintendent. 

Thereupon the witness further testified that he has also had con¬ 
versations with the defendant in regard to doing certain work in 
the building at the ‘corner of 14th and B street, and in getting liis 
(defendant’s) permission to do that work and to enter the building; 
that defendant gave the desired permission ; that witness had been 
refused permission to enter said premises prior to defendant’s con¬ 
nection with the company, but not by. defendant; that defendant 
occupies the position of general superintendent of the United 
States Electric Lighting Company; that witness has often found 
the gates of the alley spoken of by Dr. Lynch closed, after 
the closing of the general offices of the company at 

26 that point, but that he has never found them closed in the 
daytime; that witness, while there, has several times found 

a watchman on those premises; that this alleyway which has been 
spoken of is closed at its entrance by two iron gates, which witness 
has always found closed and locked at night, and that the letters 
which have been introduced in evidences are from the official 
files. 

Upon cross-examination this witness testified that the defendant 
was present at times when they made tests at that station; that the 
tests were at one time on the condition of the circuits, from which 
current is obtained for the street lamps, to see if they were in proper 
condition and performed the work properly; that in performance. 
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of their respective duties they come in contact with each other fre¬ 
quently, and witness comes in contact with all of its agents except 
the president; that he has not come in contact with Bolton and 
does not remember him; that Sinclair went down with witness and 
went into the power-house with him in the daytime, when they did 
certain work there preparatory to making the tests at night ; that 
defendant directed certain of the men to make them and to help 
witness make them, and witness made some tests for himself after¬ 
wards; that he found Sinclair there at night, but not always; that 
when defendant was not there witness saw several of the attendants, 
watchmen, in the'engine-room; that witness has seen defendant in 
his office at No. 213 14th street, but cannot say that this is the only 
office he has down there, though he has seen him in nearly every 
. room in that building, and that he has no desk that witness 

27 — of placed to do any writing or anything of that sort in any 
other place than in a room in No. 213. 

Thereupon, further to maintain the issues upon its part joined, the 
District of Columbia produced as a witness on its behalf one P. L. 
WoLLARD, who testified that he is an inspector of the health de¬ 
partment detailed to make observations of the stacks of difiPerent 
buildings in the city that are emitting black smoke; that on Febru¬ 
ary 25, 1902, in company with Dr. Lynch, of the health department, 
he observed the stack of the United States Electric Lighting Com¬ 
pany’s plant on B street, between^l3J and 14th streets ; that he say 
dense smoke emitted from the stack of that plant, which is in square 
259; that there are 13 boilers and 8 stationary engines there; that 
the main building and power-house is located on the north side of 
B street, between 13J and 14th streets; that the building is divided 
into two portions, the southern or larger portion containing the 
dynamos and engines, and in the rear or smaller portion are located 
the furnaces and boilers, and the battery of 13 boilers runs the entire 
breadth of the square; that from the top of each boiler runs a black 
smoke-flue about 6 by 8 feet, running immediately from the line of 
boilers; that each furnace is connected with that smoke-flue; that 
from the middle of this flue rises a braneh that runs over and is at¬ 
tached to the chimney at the 14th Street end of the building, from 
which chimney or black round iron stack the dense black smoke 
was emitted, and that those furnaces are not connected with 
the brick chimney at the other end of the building,' and that 
the said brick chimney is not used; that on the southern end 

28 of square 259 is located the power-house witness referred to*; 
that the southern portion of the power-house contains the 

engines which control the power. This plant runs the electric 
lighting for street work* In the rear of this is the boiler-room, con¬ 
taining the 13 boilers and furnaces before described; that on the 
north of that and at the 13 J Street end of the building runs a wing 
running north of another room, which wing is connected by doors 
wdth the main building; that extends to the northern limit of the 
property of the United States Electric Lighting Company’s plant; 
that immediately north of this boiler-room on the 14th Street end 
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of this building is a private allej^way; immediatel}’’ north of that 
is 213 14th street; that these two buildings, the main building and 
213 14th street, are connected by iron gates and by a small portion 
of a brick wallway extending from one building to the other; that 
there are doors opening into the private alleyway. There is one 
door leading into the boiler-room, a large double doorway. There 
is also a doorway leading into the northern wing witness spoke of; 
that there.are three doors leading into 213 14th street; that in the 
rear of building No. 213 14th street is the repair shop, containing 
a turning lathe, drill-presses, and other repair machinery; that 
leading from the northern wing into the rear portion of No. 
213 14th street or this repair shop is an opening in the wall 
about that large (indicating), I should say, and from the looks of 
the wall, I should say that there had been a door there at one 
time; that immediately north of 213 14th street is a building con¬ 
taining four premises. Nos. 215, 217, 219, and 221; that these 

29 buildings are used as store-rooms; that in the rear of these 
four last-mentioned buildings is a yard way; that there is an 

alleyway running through underneath the building No. 217 into I 
this yard. It is the entrance into the yard ; that all these buildings’ I 
are connected in one way or another, by doors or otherwise. Upon I 
cross-examination witness testified that on the northern wall of I 
premises 221, the northern portion of these four buildings, is a large I 
painted sign: The United States Electric Lighting Company; I 
office, 213 14 street N. W.” Witness further testified that there is a I 
blind alley between the office and the power-house. Witness was I 
further examined, and testified as follows: The first building, I 

213 14th street, is not under the same roof that the other building I 
is? A. I should say it was part of the same building. Q. lam I 
not asking you that. I do not want your opinion upon anything. I 
What I want to know is whether the building 213 14th street is n 
under the same roof that the power-house is. The same roof does I 
not cover both, does it? A. Do you mean the main power-house or I 
the north wing? Q. The power-house? A. They are both power- I 
houses—this northern wing and the other one. Q. I am speaking I 
of 2.13 14th street, as a building. I want to know whether that is I 
under the same roof with any other building there. A. If I con-1 
sider the northern wing a part of 213 14th street, part of the same H 
building, I should say it was under the same roof. Q. The same I 
roof covers all ? A. I should say so, if it is all one plant. Q. Do I 
you know what a roof is ? A. I know what a roof is, yes. B 
Q. Do not split hairs. The question is whether the same B 

30 roof covers the whole thing. -You will not say it does, willB 
you ? A. I should consider 213 14th street a branch of thisH 

whole thing. Q. I am not asking you that. I ask you whetherH 
the same roof — covers 213 14th street covers the other buildingH 
there. Will you tell me that ? A. The portion that is oyer 213 j 
14th street covers all the other buildings.” Witness further testifiedH| 
that the alley is not covered in any way, and that the alley runsH 
back the length of 213; that there are three doors that open out| 
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from the building 213 14th street into said alley; that the rear por¬ 
tion of 213 is used as a repair shop ; that the three doors open oiit* 
from the building 213 into the alley, so that you can go out at three 
different places from said building into said alle 3 ^ 

Thereupon, further to maintain the issues on its part joined, the 
District of Columbia produced as a witness on its behalf one Henry 
S. Bolton, who testified that on February 25th, 1902, he was em¬ 
ployed as engineer of the U. S. Electric Lighting Company and had 
been so employed since April, 1900; that he has resigned, hut his 
resignation has not yet taken effect; that there.are 8 stationary en¬ 
gines and 13 furnaces in service there ; that they are connected 
with the tall iron stack on the west end of the building, and that 
this stack was the only stack used on February 25th, 1902. 

Thereupon the witness was asked the following question: “ Who 
had charge of that plant on the 25th day of February, 1902 ?’Ho 
which question counsel for defendant then and there ohjected 

31 on the grounds that it was too general and called for the 
opinion of the witness. “ Mr. Thomas : Of course, if Mr. Bol-' 

ton’s knowledge is insufficient, if he has heard it from somebody 
else then that evidence will be hearsay. But I have asked him, not 
for his opinion, but for his knowledge. It is one , fact in many. 
This is not the only question I propose to ask Mm. I propose to 
follow it up. The Court : In view of the statement of the attorney 
for the District of Columbia, that he expects to follow this up by cir¬ 
cumstances, the question may be answered.” And to the overruling 
of his objections to the said question defendant then and there noted 
an exception, which was duly allowed. 

Thereupon the witness answered the question by stating that he 
was in charge of the building on February 25th, 1902; that Mr. 
L. E. Sinclair was his superior officer; that he makes reports to Mr. 
Sinclair; that he made a written report on February 25th ; that he 
has made verbal reports—reports which were about different things. 
“ Principally, I presume (witness states) relating to the machinery;” 
that he cannot state all he reported about; that it is customary to 
make verbal reports in regard to the operations' and repair of the 
machinery. Witness stated that he remembers on one occasion that 
Sinclair directed him (witness) to do certain things. When asked 
what were those, things witness replied, “ To dismantle and ship an 
arc generator.” Witness further stated that an arc generator was a 
machine that produces an electric current for operating street arc 
lights; that in the instance mentioned he cannot say that 

32 said generator was connected with the furnaces or boilers on 
the premises at 14th and B streets, but that was operated by 

a belt from a shaft; that the shaft is belted from an engine; that 
steam from the boilers runs the engine; that the steam from the 
boilers is connected there by a pipe; that the heat from the furnaces 
creates the steam, and that these are the same furnaces that witness 
has described. “ Mr. Cole : There is no question about Mr. Sinclair’s 
general authority to direct about the repairs of the machinery 
3—1219 a 
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wherever necessary. Mr. Thomas : And about the operating of the 
machinery ? Mr. Cole : To a certain extent; yes. Mr. Thomas : 
The operating of the machinery to a certain extent? Mr Cole : 
Yes.” Witness further stated that the machiner^^ at said plant is 
operated by steam power; that said steam is generated by heat from 
the boilers; that the heat is derived from the burning of fuel put 
in the furnaces that the witness has described. Witness, further tes¬ 
tified that Mr. Sinclair employed him; that defendant’s ofiice is at 
213 14th street northwest; that the official designation of Mr. Sin¬ 
clair is general superintendent.” 

Upon cross-examination this witness stated that the defendant 
employed him, arranging his rate of pay ; that he is paid by the 
United States Electric Lighting Company; that the witness em¬ 
ployed the men who work about the engines and boilers and the 
United States Electric Lighting Company pays them ; that defend¬ 
ant has had nothing to do with either employing or paying the.in 
since witness has been there ; that he has made reports to defend¬ 
ant in regard to the machinery. 

3,3 Thereupon the following questions were asked the witness: 

“Q. You say he (Sinclair) has directed you about repairing 
naachinery? A. Yes, sir. I don’t recall any particular time. 
There have been directions given. Q. And you say you have made 
reports to him that you had repaired machinery.’ Did I under¬ 
stand you to say so ? A. I have made reports to him in regard to 
the machinery, yes.” Witness further stated on cross-examinatiop 
that the defendant had never given him (witness) any order about 
firing the engines or anything of that sort, and that defendant has 
no office or desk in power-house where engines and boilers are 
located. 

Thereupon this witness was asked how he got his supply qf coal 
for running the machinery ; to which question counsel for the Dis¬ 
trict of Columbia then and there objected, on the ground that it is 
responsive to nothing in the direct examination; which objection 
was sustained, and to which ruling of the court the defendant then 
and there noted an exception, which was duly allowed. 

Thereupon the witness further testified on cross-examination tha-t 
he made daily written reports to the defendant; that he made one I 
on February 25th, and that he sends these reports to defendant by 
messenger. Witness identifies his report for February 25th, which 
is, neither signed by nor addressed to any one, and which were re¬ 
ports simply of the amount of work done by the station, showing 
its electrical output. Thereupon the defend ant offered the said report 
in evidence, and the same was exhibited to the jury. The witness 
further testified that he has made other written reports from 
34 time to time, which were put of the ordinary and for special 
matters, and that he does not make any other daily or reg- 
qlar written reports. • 

On redirect examination this witness further testified that he 
could pot say where these other reports are, and that he did np^ 
keep copies of them and did not get them back after giving them toj 
the defendant. 
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Upon rebross-examinatioii this witness Was asked the following 
questions: “Q. (By Mr. Cole:) How long ago, if you eaii reineih- 
ber, did you make the last written, extraordinary, irregular report 
to Mr. Sinclair; that is, some written report other than like this We 
have here? A. About the 26th or 27th of March. Q. Do you re¬ 
member how long prior to this 25th of February you made any ex¬ 
traordinary report to Mr. Sinclair in writing ? A. 1 can’t say^ that 
I did make any. . Q-. You do not renaember any prior to the 25th'of 
February ? A. I -do not. Q. (By Mr. Thomas:) You do not re¬ 
member that you did not? A. No. I can’t say either way.” Wit¬ 
ness further said that he cannot say that in building fires there 
smoke is created, bu t presumes that it is; that witness does not work 
in the building where he can see the smokestack. This witness wks 
asked the following b[uestion by a juror: “ Q. How is it possible for 
; you to open the doOr and throw in coal without creating smoke ? 

Is there any objection to that question, Mr. Thomas? Mr. Thomas: 

I No. A. No.” This witness fuHher stated that if any of these 
boilers or furnaces break down and become unfit for service ordi¬ 
narily he makes no report; if it is unusual he makes report 
35 to Mr. Sinclair. 

Aiid thereupon the District rested. 

This witness, after leaving the stand, was recalled on behalf of 
the defendant and testified as follows: That on February 25 Seven 
of the thirteen furnaces were equipped with Hawley down-draft 
smokeless furnaces, and that six were plain furnaces at that time. 
Thereupon the witness was asked the following question: ‘‘ Q. I 
would like to know whether the company is procuring others with 
which to equip the other furnaces?” to which question counsel 
for the District of Columbia then and there objected ; which objec¬ 
tion was sustained by the court, and to which ruling of the court 
the defendant then and there noted an exception, which was duly 
-allowed. And he was thereupon asked the following question: 
“ Mr. Bolton, can you tell us why the others were not equipped on 
the 25th day of February?” To which question counsel for the 
District of Columbia then and there objected on the ground that it 
was immaterial; which objection was sustained, and to which ruling 
of the court the defendant then and there noted an exception, which 
was duly allowed. 

Thereupon'the defendant further introduced evidence and pro¬ 
duced witnesses who testified as follows: 

James B. Lackey, a witness called oil behalf of.the defendant, 
testified that he is secretary of the U. S. Electric Lighting Company 
and has been its secretary for 3 years; that its executive oMcers are 
president, vice-president, secretary, treasurer, and general 
M manager, and that defendant is superintendent of the com¬ 
pany and was appointed orally by the president, witness be¬ 
ing present. 

Thereupon the witness was asked the folio#ing question: I wish 
you would tell us, Mr. Lackey, whether Mr. Sinclair, as superintend¬ 
ent, had authority to suspend the bperatiohs of the plant at B street? 
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counsel for the defendant stating that the offer was to show that de¬ 
fendant had not authority to suspend the operations of the plant; 
that suspensions of its operations was necessary in order to prevent 
the emission of the smoke, and that in order to be convicted an agent 
such as this defendant appears to have been must have had author¬ 
ity to suspend the operations of the plant if the emission of the smoke 
could be prevented in no other way ; to which question counsel for 
the District of Columbia then and there objected on the grounds that 
it is beyond the scope of the decision in the Moses cases, and that it 
is beyond the knowledge of the witness, and that the question is 
called for the conclusion of the witness as to what authority the de¬ 
fendant had to suspend the operation of the plant; 'which objection 
was sustained by the court; to which ruling of the court the defend¬ 
ant then and there noted an exception, which was duly allowed. 
And thereupon this witness was asked the following question : “ Q. 
(By Mr. Cole :) I will ask you, Mr. Lackey, to state what authority 
Mr. Sinclair had in relation to the operation of this plant of the U. S. 
Electric Lighting Company? Mr. Thomas: I object, your honor. 
Mr. Colic: That certainly cannot be objected to. The Court: 

It is objected to. Mr. Thomas: It is objected to because 

37 he asks for an opinion—the same ground put by Mr. Cole. 

I have no objection to an}?- reasonable fact connected with it, 

but I do object to the form of the question, as calling for the witness’s 
conclusion.” Counsel for the District further stated that he had no 
objection to the question if counsel for the defendant would ask 
witness what was said to Mr. Sinclair at the time he was appointed; 
and thereupon the court stated to counsel for defendant: “Ask it 
that way, what was said.” Thereupon the following question was 
asked this witness: “ Q> What authority was given Mr. Sinclair at 
the time he was appointed?” to which question counsel for the 
District then and there objected; which objection was sustained, and 
to which ruling of the court the defendant then and there noted an 
exception, which was duly allowed. 

Thereupon this witness was asked the following question by Mr. 
Cole: “ Q. What was said to Mr. Sinclair at the time he was ap¬ 
pointed, or at any subsequent time, about what he should do? A. 
The substance of it was that he should have supervision of that 
plant for the corporation; that the plant was turned over to him ; 
he was told to go down there and see that it was operated.” And 
thereupon the witness was further at length examined, and at the 
close of his testimony the said witness voluntarily made the follow¬ 
ing statement: Before I leave the stand I want to make a correc¬ 
tion of one of my answers in regard to what Mr. Sinclair was told 
to do when he* was appointed. I said he was told to go there and 

superintend. I want to say now that he was told to go down 

38 there and look after the operations of the plant. 

This witness further testified in answer to the following 
questions: “Q. What, if anything, did Mr. Sinclair say up to the 
25th of last February in relation to prescribing the fuel that should 
be used there ? Mr. Thomas : I object. In the first place, I want 
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to know whether the witness was present when Mr. Sinclair did an}’^- 
thing. (To witness:) Were 3^011 present when Mr. Sinclair did any¬ 
thing in reference to the fuel ? A. He was in my office every day. 
Mr. Thomas: You answer part of the question, but not the part I 
want answered. A. He was in my office the other day talking to¬ 
me about fuel. Q. Were you present when he did anything in re¬ 
gard to fuel ? A. He asked me about it. We talked about it. Q. 
Were you present when he gave any orders about the fuel ? A. I 
can’t sa}’’ that I was present. Q. (By Mr. Cole :) Who does control 
the ordering of what sort of fuel shall be used at this plant? A. 
The president or vice-president. Q. What control, if any, h^s Mr. 
Sinclair over it; or what control has he ever exercised or attempted 
to exercise over the kind of fuel that shall be used?” To which 
question counsel for the District of Columbia then and there 
objected, on the ground that the witness has alread}^ stated 
that he was never present when defendant made any order or 
gave any directions in reference to fuel, and that it is im¬ 
material; which objection was thereupon sustained by the court; 
to which ruling the defendant then and there noted an ex¬ 
ception, whicli was duly allowed. This witness further 
I 39 testified that he was familiar with the plant of the U. S. 

I Electric Lighting Company—the construction of it and the 

I machinery in it; that he has been down there quite often; that the 
defendant had no office in the building where the machinery^ or 
boilers or furnaces are in; that the building containing the ma¬ 
chinery fronts on B street, running from 13J street and B street to 
14th and B street, and north up B street about 120 feet. That is 
the power-house which contains the machinery and boilers. Then 
the next is an alleyway about 15 or 20 feet wide. On the north 
side of that alleyway and to the north of the building containing 
the machinery referred to is the building occupied by Mr. Sinclair, 
and that there is no office of the company in the building where the 
machinery is; that defendant’s office is in 213; that the power¬ 
house and the building 213 are not under the same roof, but are 
separate buildings, and that he has observed the smoke coming 
from the smokestack at times. Thereupon witness was asked if he 
had observed the same kind and character of smoke coming from 
the District building and the Bureau of Engraving and Printing, 
the object of which question was stated to be to show that these de¬ 
partments of the Government were violating the law, as tending to 
show that it was incapable of execution; to which question counsel 
for the District of Columbia then and there objected on the ground 
that it was immaterial and would introduce a distinct issue in the 
case, and that it would not make the defendant any the less guilty 
by proving that other persons have violated the law; which objec¬ 
tion was sustained, and to which ruling of the court the de- 
40 fendaut then and there noted an exception, which was duly 
allowed. 

Thereupon the witness testified as follows: “ Q. Mr. Lackey, what 
observations, if any, have you made of the emission of smoke from 
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the smokestack in question on the 25th of February and prior 
thereto ? A. I observed the smokestack nearly every day; I no¬ 
ticed what it was doing. Q. I would like you to say whether on 
the 25th of February last, say between the hours of nine in the 
morning and one in the afternoon, you observed an}^ and if so how 
much, smoke emitting from that smokestack ; and if you observed 
any, state what the character of it was ? A. I have no record that 
I observed it on ..the 25th. That may have beeii one of the days 
that I noted it, as I have on any da}^ Q. You are not able to say 
positively that you observed it on that particular day, but you did 
observe it generally prior * to that time? A. I inight have seen it 
every day in the month, but I would not say positively. Q. How 
in January? A. Yes, sir; I noticed the stack, I can say, pretty 
nearly every day. I see it every day.” That he might have seen it 
every day in the month, but would not say positively. 

Thereupon this witness further testified that the smokestack rises 
from the Building on the corner of 14th and B streets; that the 
large majority of the places down there are business houses; that 
it is in the business portion of the city, 1,200 or 1,500 feet south of 
Pennsylvania avenue; that the smokestack rises to a height of 200 
feet from the level of the ground, and that he has observed 
41 it from 11th street and, Pennsylvania avenue from 14th and 
F streets, from Lafayette square, from 17th and Pennsylvania 
avenue, and from Capitol Hill. 

This witness was thereupon asked how closely and how often he 
watched the smoke there, and replied that he watched it every time 
he saw the stack. Thereupon counsel for the District moved to 
strike out the said answer on the ground that it was indefinite; 
which motion was granted by the court, and to which ruling of the 
court counsel for the defendant then and there noted an exception, 
which was duly allowed; and thereupon the witness further testified 
he could fairly say he had looked at the stack every day. 

The witness was thereupon asked the following question: “ Please 
state whether the smoke which emitted from that stack from the 1st 
day of January to the 25th day of February, both inclusive, could 
under any circumstances occasion material injury, inconvenience, 
or discomfort to the public;” to which question counsel for the 
District of Columbia then and there objected, on the ground that it 
called for the opinion and conclusion of the witness, and that he 
was not in the neighborhood and is not a resident of the neighbor¬ 
hood ; which objection was sustained by the court, and the defend¬ 
ant then and there noted an exception, which was duly allowed. 

John T. Sullivan, a witness called on behalf of the defendant, 
testified that he is a steam engineer by occupation; that he has had 
ten years’ experience, having been employed by the Tenally- 
town Kail way Company and the Columbia Kail way Company, 
and that he is now emplo 3 md at the Columbia power 
station, but® is unable to .say how the plant compares in size 
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with the U. S. Ekctric Lighting Company’s plants as he 

42 knows nothing about the latter ; whereupon the witness was 
asked the following question: “ Q. I wish you would state, 

Mr. Sullivan, whether, from your knowledge and experience in run¬ 
ning stationary engines ^nd boilers for the purpose of producing 
power ibr running street-railway cars, it is possible to do it without 
producing more or less dense black or gray smoke,” counsel for the 
defendant stating that the offer was to show that there is no smoke¬ 
less fuel, and that it is impossible to operate a plant of this character 
without producing more or less smoke of the character mentioned 
in the information; to which question counsel for the District of 
Columbia then and there objected; which objection was sustained 
by the court, and to which ruling the defendant then and there 
noted an exception,^ which was duly allowed. 

Thereupon the witness was asked the following questions: 

“Q. (By Mr. Cole :) I would like to know whether you have 
tested the various kinds of fuel that you know of and that are in 
known use in the world, so as to state whether there be any fuel that 
can be used to produce the necessary heat and power without pro¬ 
ducing at times more or less of this dense gray or black smoke. Mr. 

Thomas : I do not object to that. A. All the coal I have used- 

Mr. Thomas : One moment. I object to your explanation. I do 
not object to your answering, one way or the other, whether 
you have tested it yourself or not. Mn Cole : ‘ Testing ’ means 
whether you have Used all kinds of fuel that are in com¬ 
mon and ordinary use for these purposes. A. I have nof. 
There are many fuels I have not used. Q.^ What kinds have you 
not used ? A. Hard^ coal I never used. Q. Have you any 

43 knowledge as to the use of hard coal in these furnaces, as to 
whether you have used hard coal in other places, or know 

its nature, so as to be able to state whether the use of hard coal 
would prevent the smoke. Mr. Thomas : I understood the witness 
to say, in answer to that question, that be had never used hard 
coal. Mr. Cole: Not in these particular furnaces. Mr. Thomas : 
Any furnaces. Mr. Cole : The question is whether you object to 
the question. Mr. Thomas : I object to it on the ground that the 
witness has already answered it. Mr. Cole : Is the objection sus¬ 
tained? The CoujiT: Yes; the objection is sustained- He has 
already answered it, Mr. Cole: I note an exception. Q, (By Mr. 
Cole:) I would like to know, Mr. Sullivan,whether the use of hard 
coal in these furnaces would, in your opinion, prevent entirely the 
emission of dense gray or black smoke? Mr. Thomas: We object. 
The Court : The objection is sustained. Mr. Cole : I note an ex¬ 
ception; ” which said exceptions were duly allowed by the court. 

(Cross-examination of this witness waiYed.) 

Thereupon the defendant produeed as a witness oii his behalf 
one Charles S. Wilsoh, who testified that he was an engineer of 
20 years experience, for the last 12 years in Washington and prior 
thereto in New York; that in Washington, his work had beeft 


1 ^ 
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confined altogether to stationary engines, running stationary engines 
and boilers, and that he is in charge of the Potomac power station 
in Georgetown, the 4J Street power station, and the Q. S. Electric 
Lighting Company’s station; that he has been an engine'er of the 
U, S. Electric Lighting Company since the first of the month. 

44 Whereupon he was asked the following questions: 

“ Q. (By Mr. Cole :) What practical experience have you 
had in actually running the furnaces and engines yourself? A. 
Well, I have had charge of them. Q. Are you familiar with the 
U. S. Electric Lighting plant? A. Somewhat. I have only been 
there a short time. Q. I wish you would state what, if any, appli¬ 
ances for the prevention of emission of dense gray or black smoke : 
the U. S. Electric Lighting Company have and had on the 25th of I 
February last, and prior thereto, at their plant? A. I am not able 
to answer what they had at that time. Q. What have they now ? ' i 
Mr. Thomas : I object. ‘ Q. (By Mr. Cole :) Mr. Wilson, I wish you 
would state whether, from your experience as an engineer in run¬ 
ning stationary engines and boilers for the purpose of producing 
electric power to run street railway cars and to produce electric 
lighting, it is possible with any known fuel and appliances at the 
present day to produce that power suflicient for those purposes with¬ 
out at times more or less of a dense black or gra}^ smoke emitting 
from the smokestacks connected with the works? Mr. Thomas: 
We object.” Which objection was sustained, and to the ruling of 
the court the defendant then and there, noted an exception, which 
was duly allowed. 

(Cross-examination waived.) 

Thereupon, the foregoing being the substance of all evidence, 
counsel for the District of Columbia requested the court to instruct 
the jury as follows : 

1. The jury are instructed that the emission of dense or 

45 thick black or gray smoke from any smokestack or chimney 
used in connection with any stationary engine, steam' boiler | 

or furnace of any description within the District of Columbia is a 
public nuisance,” To the granting of which instruction the defend¬ 
ant then and there objected; but the court overruled his said objec¬ 
tion and granted the said instruction ; to which the defendant then 
and there excepted ; which exception was duly noted on the min¬ 
utes of the.court and allowed. 

“ 2. The jury are instructed that they are not at liberty to con¬ 
sider the policy of Congress in declaring, in its act approved Feb¬ 
ruary 2,1899, the emission of dense or thick black or gray smoke a 
public nuisance, as defined by the court in prayer No. i; nor the 
necessity or supposed inconvenience or hardship, if any, of such 
law, and that the policy of enacting such law is a matter peculiarly 
and exclusively within the province of Congress, which cannot be 
disregarded or set aside by either the court or the jury.” To the 
granting of which instruction the defendant then and there objected 
on the grounds that no evidence has been permitted to go to the 
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jury upon wliieh it could properly be based; but the court 
ruled his said objection and granted the said instruction; to which 
the defendant then and there excepted; which exceptio n was duj^ 
ft Tninnt.es of the court ai ^ ^ ■ 







and the exception was noted upon the minutes of the court and duly 
alla^ved. 

“ k Unless the jury shall find that the evidence proves to their 
satisfaction beyond a reasonable doubt that there was, on or prior to 
the 25th day of February, 1902, emitted from the smokestack 
49 on the premises mentioned in the information thick or dense 
black or gray smoke, and that said smokestack was used in 
connection with a stationary engine, steam boiler and furnace, and 
that the defendant was at the time the occupant of the building in 
which the same is situated, or that he was the agent of the owner or 
possessor thereof in such a sense that he controlled or had the right 
to control the operation of the engine, boilers and furnace therein 
situated, they should acquit the defendant.” Which instruction was 
objected to on behalf of the District of Columbia, and was rejected 
by the court, and to the refusal of the court to grant the said in¬ 
struction the defendant then and there excepted, and the exception 
was noted upon the minutes of the court and duly allowed. 

Thereupon the court modified the said instruction so as to read 
as follows: “ Unless the jury shall find that the evidence proves to 
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mentioned in the evidence, and was not an occupant thereof, hut 
had control of the furnace or of the engineer or other persons, if anj^ 
as agent of the United States Electric Lighting Company, who 
“ ■ ’ * mtioned in the infori 


“ 5. The jury are instructed that if they find from the evidlnce 
that the defendant, at the time charged in the information, wasfthe 
general superintendent of the United States Electric Lighting 
47 Company, and had supervision of the plant of said corpora¬ 
tion on the premises mentioned in the evidence and informa¬ 
tion, and. had his office at or on said premises or some part thereof, 
and that at the time he was appointed said general superintendent 
the said plant had been turned over to him and he was told to go 
down there and see that it was operated, and that defendant entered 
into said employment and was so employed on the 25th day of Feb¬ 
ruary, 1902, then they should find that the defendant was an occu¬ 
pant of said premises within the meaning of the act of Congress 
under which he is now proceeded against.” To the granting of 
which instruction the defendantithen and there objected; but the 
court overruled his said objection and granted the said instruction ; 
to which the defendant then and there excepted; which exception 
was duly noted on the minutes of the court and allowed. 

“ 6. The jury are instructed that if they find from the evidence 
that the defendant was the superintendent of the building or plant 
4r-1219A 


\ 
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their satisfaction be 3 ^ond p, reasonable doubt that there was, on or 
prior to the 25tb day of February, 1902; emitted from the smoke¬ 
stack on the premises mentioned in the information tiiick or dense 
black or gray smoke, and that said smokestack was used in connec¬ 
tion with a stationary engine, steam boiler and furnace, and that 
the defendant was at the time the occupant of the plant in which 
the same is situated, or that he was the agent of the owner or pos¬ 
sessor thereof in such a sense that he had an agenc}’' in the control 
of the engine, boilers and furnace therein situated, as such occupant 
and agent is defined by the court, they should acquit the de¬ 
fendant.” 


And the court granted the said prayer as thus modified; to which 
L modification of the said prayer and to the granting thereof 

^50 in its modified form the defendant then and there objected ; 


but the court overruled his said objection and granted the 
said instruction; to which the defendant then and there excepted; 
which exception was duly noted on the minutes.of the court and 
allowed. 


“ 4. In order to justify the jury in finding that the defendant was 
the occupant of the building in which said-smokestack is situated 
within the meaning of the law, the jury should believe from the 
evidence, beyond a reasonable doubt, that he occupied the building 
or some part of it for the purpose, amongst other things, of control¬ 
ling the operation of the said engine, boilers, and furnaces, and that 
he had an agency in the control thereof ; and if they shall find that 
his only occupancy of the building or premises was that he had an 
office in the building 213 14th street connected with the .building in 
which the smokestack was, where he transacted business for the 
United States Electric Light Company, but had no agency in the 
control of the operation of the said engines, boilers and furnaces, 
then he was not the occupant of the building within the meaning of 
the law.” Which instruction was objected to on behalf of the Dis¬ 
trict of Columbia, and was rejected by the court, and to the refusal 
of the court to grant the said instruction the defendant then and 
there excepted, and the exception was noted upon the minutes of 
the court and duly allowed. 

“ 5. Although the jury may believe that the defendant was the 
superintendent of the United States Electric Light Company, still 
unless they shall also find from the evidence that he had an agency 
in the control of the machinery and authority to direct or 
51 determine the kind of fuel that should be used, then he was 
not an agent within the meaning of the law. And the 
burden is upon the District of Columbia to prove beyond reasonable 
doubt that he had such authority. And if they should find that he 
onl}?- had authority to recommend in these particulars, but not to con¬ 
trol, they’’ should find that he was not an agent within themieaning 
of the law.” 


Which instruction was objected to on behalf of the District of Co¬ 
lumbia and was rejected by the court, and to the refusal of tho court 
to grant the said instruction the defendant then and there ex- 
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cepted, and the exception was noted upon the minutes of the court 
and duly allowed. 

ft/ 

“ 6. The defendant is entitled to a verdict of acquittal on the 
second count, unless the jury find from the evidence that he was, 
on February 25th, 1902, the agent of the building at the premises 
of the United States Electric Light Company, in square No. 259, 
from the smokestack or chimney of which it is alleged there issued 
or was emitted the smoke described in the testimony in this case, 
and that he controlled or participated in the control of the furnaces, 
boilers, stationary engines or other machinery or appliances which 
caused or emitted the smoke shown by the evidence in this case.”' " 

Which instruction was objected to on behalf of the District of Co¬ 
lumbia and was rejected by the court, and to the refusal of the court^ 
to grant the said instruction the defendant then and there excepted,^ 
and the exception was noted upon the minutes of the court and 
duly allowed. 

52 Thereupon the court modified the said instruction bj’’ im 
serting in the fifth line thereof, after the words “ square No. 

259,” the words “ as such agency is defined by the court.” To which 
modification of the said instruction and to the granting thereof in 
its modified form the defendant then and there objected; but the 
court overruled his said objection and granted the said instruction; 
to which the defendant then and there excepted; which exception 
was duly noted on the minutes of the court and allowed. 

“ 7. The jury are instructed that they are not at liberty to infer, 
from the mere fact that the defendant is known as general superin¬ 
tendent of the United States Electric Lighting Company, or from 
the fact that he is a superior officer of the witness Bolton, that he 
was in control of or participated in the operations of the plant caus¬ 
ing the smoke described in the evidence, or that he was the occu¬ 
pant or the agent of the said premises.” Which instruction was 
objected to on behalf of the District of Columbia and was rejected 
by the court, and to the refusal of the court to grant the said instruc-^ 
tion the defendant then and there excepted, and the exception was 
noted upon the minutes of the court and duly allowed. 

Thereupon the court modified the said instruction by adding the 
following“ but the jury are authorized, and it is their duty to con¬ 
sider whether under all the evidence the defendant participated in 
the operation of such plant, either as agent or occupant, as those 
words are defined by the court in the other prayers granted on be¬ 
half of the District of Columbia.” To which modification of the 
said instruction and to the granting of the same in its modi- 

53 fied form the defendant then and there objected; but the 
court overuled his said objection and granted the said in-» 

struction; to which the defendant then and there excepted ; which 
exception was duly noted on the minutes of the court and allowed. 

“ 8. If the jury shall find from the evidence that the defendant • 
occupied an office in building numbered 213 14th street, and that 
the same is a building separate from the one of the United States 
Electric Light Company containing the engine, boilers and smoke^ 
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stack referred to in tbe evidence, and that the defendant occupied 
no room or office in the last-mentioned building, then he was not 
an occupant of said building within the meaning of the law, and 
would be entitled to an acquittal on the first count of the informa¬ 
tion.” Which instruction was objected to on behalf of the District 
of Columbia and was rejected b}^ the court, and to the refusal of 
the court to grant the said instruction the defendant then and there 
excepted, and the exception was noted upon the minutes of the 
court and dul}’’ allowed. 

“ 9. The jury are instructed that if they find there is no smoke¬ 
stack on building No. 213 14th street, then their verdict should be 
for the defendant on the first count.” Which instruction was ob¬ 
jected to on behalf of the District of Columbia and was rejected by 
the court, and to the refusal of the court to grant the said instruc¬ 
tion the defendant then and there excepted, and the exception was 
noted upon the minutes of the court and duly allowed. 

All the foregoing exceptions were duly and separately 
54 taken before the jury retired, and were duly noted by the 
court on its minutes at the time the same were severally 
taken and before the jury retired to consider of their verdict, and 
the defendant, in connection with and at the time of eachjigof the 
exceptions by him taken to the rulings of the court in the case set 
out in this bill of exceptions, gave notice of his intention to apply 
for a writ of error. 

Whereupon the jury retired, and upon returning to the court¬ 
room rendered a verdict of guilty as charged. 

The foregoing several exceptions are signed as the several excep¬ 
tions taken at the trial of the above-named case this 17th day of 
April, A. D. 1902, nunc pro tunc. 

CHARLES F. SCOTT, [seal.] 

OK. 

E. H. THOMAS. 


55 In the Police Court of the District of Columbia. 

District of Columbia ) 

vs. > No. 219,243. 

Lindley E. Sinclair. 1 

There not being time to complete the bill of exceptions in this 
case within the time heretofore stipulated by the undersigned, it is, 
this 11th day of April, 1902, agreed that the time for the signing 
thereof is hereby extended to and including the 14th day of April, 
1902. 

(Signed) C. C. COLE, 

Att’y for Def, 

(Signed) E. H. THOMAS, 

Att^y for D. G. 
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56 In the Police Court of the District of Columbia. 


United States of America, 
District of Columbia, 


} 


ss: 



I, Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereby certify that the foregoing pages, numbered from 
1 to 55, inclusive, to be true copies of originals in cause No. 219,243, 
wherein The District of Columbia is plaintiff and Lindley E. Sin¬ 
clair defendant, as the same remain upon the files and records of 
said court. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, — the city of Washington, in said District, 
this 9th day — May, A. D. 1902. 

JOSEPH Y. POTTS, 

Clerk Police Court, Dist. of Columbia. 

Endorsed on cover: District of Columbia police court. No. 1219. 
Lindley E. Sinclair, plaintiff in error, m. The District of Columbia. 
Court ’of Appeals, District of Columbia. Filed May 9,1902. Rob¬ 
ert WMett, clerk. 








